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l’rcslm W Sinall (Mr Small). by his attorney, i n  response to the General Cotinscl’s Octobci 

11 3(10? Ic11er finding tha t  Senator S1ielby”s October 8, 2003 letter violated the Coinmiss~on’s C’Y 

/ X I /  i c  I i i lcs, Iiei-cby follows u p  his October 15, 2003 SecondRequesl f b r f romp l  Cuse Proces.c.ingtr/ic/ 

b i / u i i i \ \ / i ) i i  o /u i i  E ~ r  Parte Letler Recoved by Coimsel with a complaint concerning Mr. Lipp’s efforl 

Io i i i t l ucncr  thc outcomeofthis restricted ruleiiiakinSproceeding through the uscofi~,~~,trr/epoIitico! 

iiii1ticiii.i. In support whcrcol; the following is respcctfully submitted. 

I ) 2.11. Sinall’s October 15, 2003 Second Request /or  froinpl Cuse Proc,euiiiy iid 

\ / / / n j i / \  \ i iw o j u / i  Er F‘or/c, h / e r  Received h,i. Cou,z.cel, 1/11 2-3, indicatcs that M r  Sinal l  did not seek 

10 hold Senator Shelby personally responsible for the ewpurle violation which attended his provisioii 

OI coii\tiruciit serviccs I t  is most likely tha t  Senator Shelby was not aware that the iiistant procccdiiis 

i-c\tinctcd , r i d  that hc did iicit know that was being requested to violate the FCC’s e,vpor/e irtileh 

I*i-oii i  l l ic l i c e  ot‘the Senator’s October 8, 2003 letter to Chairman Powell i t  ~ n i t ~ a l l y  seemed thal  

Sci ia~oi -  Shelby merely sought to savc various constituents froin bureaucratic arteriosclcrosis and M I .  

S m l l  iiiinicdiately attcinpted to protect the Senator by delivering the Senator’s letter 10 each 

Iiitcicstcd pai’ty at  their last known address.’ 

2 )  13) lctler dated October 22, 2003 the General Counsel’s office informed Seiiator Shclby 

iliiii 111s Octobci.8, 2003 letter was not submitted in compliaiice with the c.xpartt. rules The General 

C‘ounsel’\ oflice sent its October 22,2003 letter to the sainepartles listed on Mr. Small’s October 15, 

?OO~; win icc list aiid thc General Counsel’s oftice provided a second copy of the Senator’s le t tc~.  to 

i!iosc I i i imcs Even though the letter h a y  now twice been sent to each party who might be interestcil, 

~ I IL~< ;C IWI .~ I  c~iuiisei’~October22.2003 letter informstheSenatorthat “ifyou wish tllemerlts OfyotIi. 

I Uiidersigiicd counsel acted the day after his office received the Senator’s letter. Oclobcr 
15, 2003 Scwnd Requesl /or Prompt Cme Processing and Submrssion of an Ex f u r l e  Lrriej 
/ ? C J C , , / V L Y /  111 Counsel. 11 2. The day the Senator’s letter arrived at counsel’s office counsel wab otit 
o? ilic oi l icc .  counsel effectively acted immediately upon personal receipt of the letter the next day 
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I C I I C I - I O  be considered, the letter, or acovcr letter, must indicate that it was served on the parties listed 

bc lou  ”’ The matter i s  of such import that delivery of the Senator’s letter by Mr  Small and r l ic 

Clciici-al Counsel’s office was insufficient to avoid, or cure, the Senator’s expar/e  violation ’ 

3 )  What is troublesome here is tha t  i t  appears that the Senator was not advised by whoiiievcr 

s o l i c i l c d  h i s  he lp  that MM Docket 98-1 I 2  i s  restricted and that expurlr contacts are forbidden As 

‘I i c ~ p c c r c d  i idioiial lcader with numerous constituencies to serve, the Senator is obliged to try to hclp 

LIio,c \\ 110 m i i e  lo him and he relies upon the full candor ofsuch persons. Certainly a United State5 

Scii,itoi does not knowingly violatcaii administrative agency’srules whichare designed tocnstire Illat 

i l l c  p t ih l ic  i n  general, a id  Mr. Small i n  this case, have a decision making process which appears, and 

i\ l i i c l i  I, i n  fact, fair and impartial. 

4 )  While the Senator does not seem personally responsible in  light of these considcralions, 

wcli cwidtict would constitute a serious breach of agency norms if engaged in, oi. if soliciled by ,  ii 

1i;ii-l) to this ws(rictcd proceeding Upon further reflection of the content of the Senator’s leller. 

icrciid i n  light of the seriotisiicss with which the General Counsel’s office V I K W S  the matlei-, and 

icic:id \\ ill1 ii vicw that (he General Counsel considers that the Senator’s letter contains a “inetits” 

d ixuss ion ,  and after concluding background research, i t  IS clear that M r .  Lipp, counsel to W N N X  

l,lCO. Iiic , its parent Susquelianna Radio Corporation. improperly solicited the Senator to send Ihe 

~ ’ 1  / X I I . / C ’  letter As parties appearing before the Commission, WNNX/Susquchanna/Mr. Lipp a i c  

rile service list includes parties from both the captioned docket, MM Docket 98-1 12, and 
tllc parties 111 MM Docket 01-104 While the “Re.” portion of the General Counsel’s October 22, 
2003 iildicares that  M M  Docket 98-1 12 is at issue, by providing notice to the parties In MM Docket 
01- 104 itie General Counsel’s letter seems to indicate that the Senator’s letter should have bcen 
w \ c d  oii  lie parties to MM Docket 01-104 as well Therefore, i t  appears that the failure lo scrve 
ilic p~i i ’ t ics  in MM Docket 01-104 also raises a n  exparre violation. 

1 ,  

Tlic General C o u n d ’ s  letter effectively rejects Mi-. Small’s suggestion that “we think tha t  
lwcccdiiig i i i  this iiianner [I c . service effectuated by Mr. Small] ensures that the Senator’s letter 
k ‘ i i i i  he xccpied by thc FCC without evcii the appearance ofan expar/eproblem.”October 15,2003. 
S w m i  ! k q i m v r  {or P m n p  Cuse Procrysing and Submission ofan Ex Parte Letier, 11 2 .  
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ciiiii ;cd witli kiiowii ig and complying with the Commission’s Iltigation rules.‘ See e s , Glerin M/e,r, 

37 t C ’  C‘ 2d 460 1 I O  (Rev Hd 1972) (.‘we must view West’s conduct i n  light of the fact that he 15  

i n u t  oi i ly  requircd to know and understand the Commission’sRulesas a licenseeofa broadcast station, 

l i e  1 5  also il liceiised first class radio operator and thus charged with a full knowledge of rules and 

i - c p l a t i o i i s  which  arc applicable to tlic station he operatcs ”). It cannot be disputed that Mr Lipp, as 

i l ic loi inier cliicf of the Cominissioii’s sectioii responsible for handling FM channel allocation, 15 we l l  

a\\cii-c ol‘tlic prohibition against expcwte comniunicatioiis. See e.g , Vero Bcuch, Floridu, Norrcc o/ 

/ ’ i f i / ~ / i \ ~ ’ [ / ~ ~ ~ i / c ,  Mnking:. 3 FCC Rcd. 1632 11 13 (Lipp, Chief, Policy and Rules Division 19x8) ( M r  

ILiiiii in\triicts the public rcgardingeuparre rules) ‘ Moreover, Mr  Small’sopponents have first hand 

c \pc i i c i i ce  with the rules regtilating litigation coiiduct, rules which are designed to protcct fairness, 

.~iicl [ l ie ,.ippcarance offamess, of restricted proceedings, because an eipur.fr issue was raised against 

i l i c i i i  coiiccrtiiiig thcir back-channcl activity i n  MM Docket 01-104 See A ~ i h u r ~ i ,  No/olfhpor/. 

/ i i w i / ( i o , \ u  C’uiii/i Hil l , Gurdeiidulc, Iforirewood. Bii-rnrnghuin, Dadevi[/e, Orrvik!, Goodwaier. PIIIO 

i ~ w i .  ,Jcri i i ,~on, und Tl7onzu.v/ow. AL,  18 FCC Rcd. 10333 7 2 5  (Aud. Div 2003). M r  Lipp and 111s 

; I c i m  arc also charged with knowing that i t  is improper to bring political influence to bear i n  the 

C’oi i i t i i iss ion’s restricted proccedings. See e g , Skwws Counfy Broadca.s/ing Company, ftLc , IO4 

I, C c‘ 2d 6x8 7 12 (Rev Bd. 1986). 

. ,\ yrohibited ex- parfe presentation I S  a coinmuiiication made to decision niakiiig 
i‘oiniiiission personnel which is directed to the “nicrits or outcome of a proceeding” or which “ I S  

iniendcd to influence the timing of a proceeding,” but which is not served upon parties to thc 
~iroceeding 47 C.F.R $ I 1202(a).(b),(c). 47 C.F.R. 5 I 1208 provides t1iat“proceedings involving 
:iiiiciidiiieiils to the broadcast table of allotments,” like MM Docket 98-1 12, are “restricted” and er 
puuv coniiiiuniciltioiis are prohibited It i s  settled tha t  an expression o f  support for onc side to a 
twsti icted proceeding which i s  made without the knowledge of the other side is an lllegal e,xpnr/e 
presciitatioii Rciirzhow Broudcasiing C o m p ~ n ~ j ,  13 FCC Rcd 21000 7 14 (FCC 1998). 

M r  LIPD’S improper solicitation of the Scnator to make political pressure a factor 111 this 
I”.ocecdiiig i s  Ilroperly imputed to his priiicipals. Curd  Sue Bowman, 6 FCC Rcd 4723 11 4 (EUC 
194 I ); H//lehinnci Broudcus/iiig Corp., I FCC Rcd 4 19. 420 n .  6 (FCC 1986). 
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< )  The Senator’s October 8, 2003 letter stares that  the Senator writes oil behalf of “several‘ 

t i i in~i i i icd o\viiers of s ix  (6) Alabama FM broadcast licenses who have experienced delay as a restill 

ot‘ tllc liligiitioii MM Docket 98-1 12 which prevents upgrades which, the Senator writes, are 

“iiecc\s;ii.y I\)r thcir viability.” While M r  Small wrotc in his October 15, 2003 Second Keque\tfoi 

1’: r ; i ! i i i ~  ( ‘o\i, Pi.occ.\\ing and Suhnirtsioii of an E,x Purle Letler Received by Coirnsel, 11 3, h i t  

‘Sc i ia t t i i  Shclby’s lettcr does not state a preference for which party prevails in MM Docket 98-1 12.” 

tipoii ttirthei. ievicw of the Scnator’s lettcr, i t  IS apparent that this is not a correct reading of the 

Sciiator‘\ lcttcr aiid i t  appcars that the only way for thc six stations to improve “thcir viability” wa 

111>pide woiild be Ibr Mr Small to lose the contest in MM Docket 98-1 12 IfMr. Small prevalls and 

Su\qucIiannri’s Station W H M A - F M  i s  compelled to go back to Anniston, it would seem that the ~ I X  

\iarioiil disctiwed in  the Senator’s letter would be precluded from modifying theirstations. We regrct 

iiot Ibcusing moi’e closcly on this point in our self-imposed rush preparing the October 15, 2003 

liliiis. bu t  our goal at that point w a s  to try, albeit unsuccessfully, to protect the Senator from a 

~iu1; i r io i i  ofihe et-porte ru les.  

17)  TII reitcratc. [o the extent tha t  the Senator inercly provlded constituent services, M r  Small 

doe., i i o t  wid1 to make the Senator a subject of this proceeding. On the other hand, the Senatoi.’s 

hi o:idcart Iicenbec constituent5 listed in the letter, and the unlisted W N N X  /Susquehanna/Mr. Lipp 

ti-i~imvilatc, as Commission licensees. are charged with following the Commission’s litigation rulci ‘I 

” Abseil[ Mr Lipp’s conncction to the Senator’s letter and to the six FM stations listed i n  the 
Senator’s October 8. 2003 letter, i t  might be that the owners of the S I X  stations could be excused 
froin ille hot seat because, unlike Mr. Lipp/WNNX/Susquehanna, the six stations are not participants 
iii hlM Docket 98- I 12. See Auburn. Northporl. Tuscaloosa. Canp Hill, Gardendale. Homecvood, 
R i i  ! i i i i i , y / i m ,  Uadeville. Orrville, Goodwuier, Pine Level. Jemzson. and Thomasion, AL, I8 FCC 
Rcd 10333 71 25 (Aud. Div. 2003) (parties in  a rulemaking are not prohibited froni discussing 
.ii iotlier rulemaking to gain relief in their own rulemaking). However, as discussed below, because 
Vi Liiy? IS thc hub which connects the six stations listed in  the Senator’s letter to 
’A 21X1Susytieliaiiiia i n  MM Dockct 98-1 12, aiid because the six stations would benefit from Mr 
i21iv‘, si i l ic i tai ion at  the expense of Mr. Small. examination of the S I X  statlons is required to 

(continued. 1 
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Thc Gciicral Coiiiisel’s October 22, 2003 letter states that the purpose of the litigation rules is to 

“ciihtii-c both hiriicss and the appearance of fairness in Commission proceedings.” Mr Small 

~ I e s e r ~ e \  a decision making process which is free from illegal e.xpurie communications, free from the 

iiiiiii of Ipolitical influeiicc, free froiii the appearance of political iiifluence, and frcc of atteiiiph io 

w i c i t  iihsistaiice io  violate thcse rights. That said, it is not the Senator who needs to take 

ic\poiisihility foi- intcrfering with this restrictcd proceeding, the responsible party is whomever from 

M\ l  Dockct 08-  I 12 solicited the Senator’s assistance 

7)  Exiiiiiinatioii ofcxtrinsic inforniation relating to each ofthe six (6) call signs Iistcd i n  ttic 

q;eii;itor‘s October X, 2003 letter to Chairmaii Powell reveals that Mr Lipp serves as FCC coiinscl to 

a c l i  o l ‘ ~ l i e m  ils follows: 

oWI.’NIJ-I:M-l’ile No, BALH-200308 I4AJM-Mr Lipp is listed as the contact representative for the 
~\ssi~ii i~r/l~icciiscc and for thc Assigiicc in this FCC Form 314 assignment of liccnse application 

oLVI:%%-FM-Filc No BPH-20030821AFQ-Mr Lipp is listed as the contact representative for the 
1-icciixc in this FCC Form 301 coiisiruction permit application. 

oLVSS\I’-FM-File No. BPH-20030821AGM-Mr Lipp is listed as the contact representative for the 
Licciisee it1 this FCC Form 301 construction permit application. 

OWZLM-FM -File No. BPH-20030821ACG~-Mr. Lipp is listed as thc contact representative for the 
I-icciiscc iii this FCC Forni 301 construction permit application. 

o\V.IAR4-FM Filc No BPH-2003082IACB-Mr. Lipp is listed as the contact represeniative for thc 
Licciiicc iii this FCC Form 301 constniction permit application 

oLV,4Y I-I:M-File No. BMPH-2003082 IAGA~-Mr. Lipp is listed as the contact representative for tlic 
I ~ i c c i i s c c  in this FCC Form 301 construction permit application. 

Copic> of tlic first page of  each o f  these applications, evidencing Mr Lipp’s representational status, 

.ire ‘ i ikiclied lieieio Mr Lipp also represents W ” X  LICO, Inc. (and its owiier Susquehanna Radio 

(‘oi-poralioii) i n  the captioned M M  Docket 98-1 12 

”( contlllued) 
c i v x i - t i i i i i  whether they were wil l fu l  participants in Mr. Lipp’s solicitation of the Senator 
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X )  111 l i ~ l i t  o f t h e  fact that M r  Lipp represents every station listed in thc Senator’s October 8. 

1003 letter. gul l ib i l i ty  wou ld  be elevated to high sciencc if i t  were concluded that Mr. Lipp did i iot 

zonr:ict the Senator’s off ice lo  solicit the Scnator’s letter o r  that Mr. Lipp did not  coordinate i l ie  

i o i i i i i c t i \ i  made to the Senator’s off ice on beha l fo f the  six FM licensees listed i n  the Senator’s letiei- 

I i 1 i  tlic hei ict i t  ol‘ W N N X  iSusqueliaiina ’ We know that FM call signs do not  converse will1 United 

SISICS Scnators and that a human bei i ig contacted the Senator, but the Scnator’s letter i s  silent about 

\ \ho made the contact. Given that this i s  supposed to be a restricted, but an open, on the record 

Ipiocccdiiis. the lack o f  identity o f  the contactiiig person i s  a very serious breach ot‘ l i t igation 

I cqwrcii ici ith The only rdtiOnal conclusion i s  that the Senator’s letter does iiot indicate service to M r .  

hpp .  \ \ l i i l e  noting scrvicc to the undersigned, because Mr. Lipp drafted the Senator’s letter, or Mr 

Ih111i liclpcd thc Seiialor’s off ice author the letter, or Mr Lipp had others assist the Senator 

0 )  M r  Lipp did not rcspond in any manner to Mr Small’s October 15, 2003 .EccontlRcyucci 

i r , i  I’i o ~ i i r i r  (.(1w Pt-ocening uiid Suhiiirssioii 01 ail E.x Prirle Lrltei- Rrcrived 11y C‘orinsel a iiliiis 

\ \ I i i c l i  \{:IS iiiiended, in part, to provide Mr Lipp with a copy o f  the Senator’s October 8, 2003 lettcr 

Mi ILipp. tlicrcforc, leaves the Commission with the impression that he d id  not have a copy o f  thc 

5cli;itoi.‘.; letter when the facts rcvcal that Mr L i p p  either drafted the letter or played a substantial rolc 

111 l>ioducing [lie letter Mr. Lipp’s failure to keep the Commission informed on how he was trying 

1 1 )  in l luence the Commission, and who he wa5 using to accomplish that objective, constitutes a blatant 

’ A party may not solicit others to take action, whlch if taken by thc party, would rcsult 111 

;I violalion ofthe Commission’s rulcs. See e g ,  47 C.F.R. 4 1.1210 (“no person shall solicit or 
ciicourase otlicrs to i i iake any improper prescntation under the provisions o f  this sectioii.”). 

’ ,Ai> irrational conclusion, based upon the existing facts, is that six (6) of Mr. Lipp’s cl ic i i l  
~ r a i m s  located in Alabama iiidepcndently determined to contact, at the same time, the same 
(‘uiigi-essioiial rcpresciilative, and not another one, in an effort to obtain re l ie f  i n  a restricted 
1proccediii.g and that not a singlc one o f  them advised the Senator that the proceeding was restricted 

6 



Lick of candor a n d  M r  Lipp and WNNX/Susquehanna should be disqualified froni this proccediiig 

1t)i’ i i i i  cgrcsious, intcntionally Iitirtful violation of the full  candor requirement 

Tiii, [IC/,\ 0/ willful tnisre~re.\enlatroti and l a d  o f  candor. rui.re Itnmcdrnle concern\ to 
ii’hi,thet (1 /i(en.cee will he tru/h/irl i n  fu1ur.e deulrngs wilh the Connnission. la‘ Misrcpresen- 
lation is a false statement of [act made with an intent to deceive the Commission, while lack 
al‘ candor is 3 conccaliiient, evasion or other failure to be fully informative, accompanied by 
a11 intciil Lo deccive tlie Conimission. Fox River Broudcasting, fnc. ,  93 FCC 2d 127, 12‘9 
( 1983). 111 Comenzporar), Media. Inc et ul v FCC. 2 14 F.3d 187, I93 (D C. Cir. 2000), tlic 
Court recognizcd that “[tlhc FCC relies heavily on the honesty and probity of its licensees iii 
‘I regulatory system that  is largely self-policing.” The Court also stated tliat “[ill is well 
i-ecognizcd that the Coiiiniission may disqualify an applicant who deliberately rnakcs 
iiiicrcprcsciitations or lacks candor in  dealing with the agency. 

O/[/CY to Show C ’ c r t i s ~ ~ ,  I6 FCC Rcd 4330 7 I 5  (FCC 2001) (emphasis added) 

I O )  1Vhilc Mr Lipp considered that the Senator’s intercession and the political pressure lie 

i i i iglit wield a t  the Coiiiinission would be useful to his clients’ causes, else hc would not have 

\ o I i c i ~ c d  tlie Scnrltor’s assistiiiicc, it is clear tha t  Mr .  Lipp wished to remain in the backgl-ountl 

iL,pi(l i i ig tlic public ~preseiitalioii of the Seiiator’s c , ~  parre letter. However, in an eff0i.t to appear 

iinconnccred to the Sciiator’s lclter. M r  Lipp miscalculated by omittiiigfron? the Senator’s scrvicc lis1 

ci l l icr Iiiiiiselfand/or WNNXiSusquelianna.‘ Mr.  Lipp’s attempt to stay behind the curtain evinccs 

Mi I,ipp’s ~indcrstanding that using the Senator’s political influence upon Chaimian Powell and tlic 

Coiiiiiiissioii wiis improper. I t  is deeply troubling that this IS the second time in this proceeding where 

I T  ha> collie tc) light that Mr. Lipp IS attempting to a c h w e  regulatory success while attcinpting to hide 

1115 activilies from M r  Small’s view.“’ Unlike the “incideiltal”contact which occurred earlierin MM 

” I [  i b  deliciously ironic that the expurte violation concerns the Senator’s failure to serve Mr 
I ipp ’s  clieilts, WNNX/Susquchaiina, in as much as i t  was Mr. Lipp who ass~sted the Senator ti1 

c~iT1iiig tlic letter Even if WNNX/Susquehanna were unaware of Mr. Lipp’s activities, they arc 
hutiiid by Mi- Lipp’s actions and they have been on iioiice ofMr. Lipp’s predilection to act behlnd 
.b ~ ,L >Lelles 

”’ The statt’detcrmined in MM Docket 0 1-104 that Mr. Lipp’s conduct did not amount to ail 
(’1 / M I I - / C ’  violation i n  that proceeding bccause the staff determined that Mr. Lipp’s contact i n  MM 
IhcLct 01 - IO4 about which Mr. Small coinplained was “incidental.” See Auburn, Norrllpori, 

(continued. ) 
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Docke t  0 1 - 104, the Scnator’s letter 15 drafted to influence the Comniissioners’ determination i n  M M  

I )ochct  08-1 12 and Mr Lipp’s solicitatioii is not excusable as merely “incidental ” 

I I )  111 a higniticant respect the instant case is dissimilar to the improper expurle contact at 

IWIC 111 r h ’ $ \  Uroadcri,sting ( ‘ O I ? I ~ U I I ~ ,  / / I ( ,  v FCC, 59 F.3d 1365, 1369-70 (D.C. Cir. 1995). PW.S.Y 

ili 0 0 ( / 1 ~ 0 \ / / n g  coiiceriied a n  improper contact at the staff level rather than contact directly w i t h  thc 

C’ommi~sioiieri thcniselves. The Court determined that because the staff recused itself, because tlic 

~ ~ J i i l i l l i ~ ~ i ~ ~ i l ~ i ’ ~  were the ultiniate decision makers, and because the Commissioncrs were uiitaiiitcd 

b\r i l lc i I I e y  contact. “the agency’s decisioii making process was not irrevocably tainted.” The 

Sciialoi. ‘\ lettcr, howcver, was directed to Chairman Powell. Not only is Chairman Powell “decision- 

iiiiil,iiig personnel” vis-a-vis Mr. Small’s September 3,2002 Pelition forReconsideraiion andSecoiid 

l / o r ! o n  io K c o p n  ihe Record as confirmcd in 1 2 of the General Counscl’s October 22, 2003 lettei, 

i ‘ l i a i ~ ~ i i i ; ~ ~ ~  Powell is a Conimihbioner and Mr. Lipp intended that his solicited Senatorial contact 

\ \ o u l t l  riitluciicc, the highest offices within the Commission 

12) blr Small is a small business operator who I S  opposing large, very rich, very powerlul. 

\+ell-coiinectcd companies in a t  least two states in an effort to improve his own station. To date M r  

Sm;lll Ix is bccn subjected to blatant threats of civil litigation in the event that he continued to litigate 

11ib iiiieresls in the captioiicd restricted proceeding and one threatening party threatened to f i le suit 

L’\c i i  I I ‘ I L  had no legitimate grounds to do so. See September 3, 2002 Pelllion for Reconsrdercilml, 

10 ( continued) 
li,cc.i/lootn. C’atnp HI/ / ,  Gardendale. Homewood. Birmingham. Dadeville, Orrville. Goodwale,: Plne 
i . , , ld ./c,/17ison. 
; i i i i Jc i i t  docs demonstrate M r  Lipp’s proclivity to use back channel communications with tlic 
C~~~:iinissioii.  Givcn the fact that Mr Lipp is a former management level Commission employee. 
,.)iic would ihiiik that such a person would have a higher regard for appearances. 

Thowmylon, AL, I8 FCC Rcd. 10333 7 25 ( A d .  Dlv. 2003). However, 

Whether the Senator actually influenced Chairman Powell, or another Comniissioner, I S  

i r ielcvai i t  to resolution of the issues of whether Mr. Lipp improperly solicited expparie political 
picssui.e and to the issuc of whether Mr. Lipp has lacked candor. U‘e trust in the Commissioners' 
:ibiliry to determine whetherany ofthein were taintedand to determine whether recusal iswarranted. 
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111 3 1-34 and Certilication of Prcston W Small. As reported in Mr. Small’s December 4,2002 Th/,zl 

\ lw !o i i  lor L w w  lo File Suppleincnt, 77 1-4. and i n  Mr Small’s December 13, 2002 Fourrh Moiioli 

I.iww/o F ~ / i , S u ~ ~ ~ l c ~ n i e w l ,  117 9- 12, WNNXISusquehannaiMr. Lippliave repeatedly threatened M r  

hmall \\ il l1 civil w i t  in writings suhmitted to the Commission if he continued to pursue h is  interests 

i i i  MM Docket % - I  12, includiiig the first written threat made against Mr. Small i n  1997 which 

Siis~~~i~Iiiliiiia!Mi~. Lipp submitted to the Commission i n  a pleading to protest the proposed sale ot’Mi. 

S m ~ l l ’ \  iiidro station Mr Sniall has been subjected to the filing o f a  completely baseless civil suit 

t i u  \pccitic performance -- not only was the requested specific performance denied i n  that civil casc, 

i l ic Iwejidiiig Fcderal U.S. District Judge, at footnote 5 of his November 26,2002 Order, advised the 

~ p i i - ~ y  scckii ig specific performalee that rather than presenting a case which warranted specific 

~~c!~tbiiiiaiicc, i t  looked like thc complaining party, or a related company, had reneged on substaiitial 

i y y i i i c i i t  oblizaiion to Mr Siiiall. See Mr. Small’s December 13, 2002, Fourth Molionfoi-Lcwve Io 

/ . / / c ,  ~ ~ / ~ / I / U W / I L  attaching a copy ol’the November 26, 2002 Order oftlie US .  District Court for the 

Middle District ofGeorgia, Athens Division, in Civil Action 3.02-CV-80 (HL) (denying preliminary 

i i i l i i i i c t ive reliefto Bridge Capital Investors, the iiominal plaintiff). The U.S District Judge has now) 

; ~ t l t l d  Susquchanna to the case to allow Mr. Small to explore, inleraliu, whether Susquehanna playcd 

i l  i d c  i i i  dcfrauding Mr Small, Mr Smal l  uncovered what appeared to he an improper, behind the 

scenes ,ittempt tn influence decision niaking in the instant case via rxparie comments submitted in 

VM Ihckcl  01 - 104, although the staffruled that Mr Lipp’s comments were“mcidental.”Now i t  has 

I~I-COIII~ clrar that Mr Lipp has solicited the intercession and influence o f a  United States Senator Lo 

I I ~ W  . ~ , t \  t h .  ~oniiiiissioners’ decision making process In the captioned restrrcted proceedrng. not 

~ I i ~ o ~ i ~ l i  a discussion offacts and law. hut through the weight ofraw political pressure. 

13) While Mr Smal l  finds some limited solace in the fact that 111s oppouents fiiid his 

\~ilxlmtive case to he troubling enough that they must resort to extemial, illegal channels to try I O  get 

9 



t l i c i i  w a y  in M M  Docket 98-1 12, M r  Small's opponents go too far. M r  Small is entitled to a n  

.ippCirciiily fair a n d  a n  objectively fair, impartial, iion-politicized, restricted proceeding wlicre [he 

Ipiirtics' coiiiiii~inications which are intendedio influence decision makers are madeopenly rather t h a n  

iii;idc ii.oni thc dark hidden behind the coattails of a United States Senator, or hidden from vieW in 

~iii(itli~i-i.cstricled procccding. and without M r .  Smal l  having to endure illegal threats ofcivil suit and 

\\ ithoiil M r  Small having to defend against retaliatory law suits brought without regard to whether 

ilic  it Ihiid iiierit Over time M r  Lipp and his clients and their associates have removed tlic 

cil~pe;iiaiice that Mr Small 15 being treated fairly i n  this proceeding and i t  is up to the Commissionei-\ 

IC,  i i i i ikc stii'e that M r  Small receives fair treatment 

14) Because M r  Lipp represents each of the FM licenses listed i n  the Senator's October 8, 

2003 Ic1tt.r. as well as WNNWSiisquehaiiiia in ihc captioned proceeding, the Commission must 

i i i \ c \ r iga le  h e  rolc Mr .  Lipp and  those parties played i i i  the effort to improperly influence tlic 

Coiiiiiiissioncrs' decision making process in the captioned case.I2 The opponents' effort to bring 

Ipoliiical i i i l luei ice to the Comniission's decision making process through solicitation ofthe Senator's 

~ s s i ~ t ~ i i i c c  cannot be countenanced The Commission must investigate the circumstances concerniiig 

!lit ~iiipi-nper \olicitatioii ofthe Senator's assistance for the purpose of inserting political iiifluencc 

, i i i d  ~ '~~~" i / - i cco i i s i de ra t i ons  into the ongoing decision making process in MM Docket 98-1 I2 to draw 

Icza l  co i i c Iu~ io i i s  about the opponents' conduct. 

Respectfully submitted, 
PRESTON W. SMALL 

His Attoniey 

" I t  iiiay be that the owncrs of the call signs referenced in the Senator's letter are merely 
~iiihiiuw~ii ig a n d  unwitting pawns serving W N N X  LICO, Inc./Susquehanna Radio Corporation/Mr 
l-ipp iniei'ests MM Docket 98-1 I2 

I 0 
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CO>l>l EIICI.-iL BKO.-\DCAST STATIO> 1lB;H"- 20030821AFQ 

(c )  Coniinuiiity u f  L i c s n x  
City JE;LIISO\ 

( d i  F d i i l i ~ ) .  Tqpe 
Stars .AL 

\ l m  Auxiliary 

50'1 L: 111 addirioii Io  the iiiluriiiution c d l e d  l o r  in this scclion, an explanatory ekhibit providing lul l  particuldrs must 
bc submilted for each question for which B "hu" response i, pro\ided. 

Section I1 - Le.,al 
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.4PPLICATIOS FOR COSSlRUCTIOS PERMIT FOR 
CO3l.V ERCI,\L BRO~iDCAST STATION BPH - 20030821AGhf 

. e g i  Nume of th? A p p l i c m  
j R E A T  SOLTH K I U C ,  L I C 

[E.xhibir I ]  

h01-E: I n  addition lo the iiilorniatioii called lor in this beclion, an explanatory exhibit providing full particulars must 
bc submitted fur each quebtiun fur which a "So" response is pro\ided. 

Section I1 - Legal 
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~ ~ E ~ ~ ' l l s s l o L  LsL"hlk 

BPH - 2003082 I ACG 

\OTE: I n  additioii IO tlic i i i t o r i i i ~ t ~ u n  called tur in lhi5 section. a n  explanator! exhibit providing ful l  particulars must 
bc 5ubmitted lur each question for which a "30" response i s  pro\ided. 

Section II - 1.egal 
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\01 t:  In addition t o  tlir Iiiloriiiatioli called lor i n  t h i s  section, m i  erp ldn i tory  exhibit pror iding lu l l  particulars mu51 
be submitred lor each question for vh ic l i  a " Y o "  rc\ponbe i) probided. 

Section I I  -Legal  
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BbIPH - 2003052.1AGA 
4PPI~ICATION FOR CONSTRUCTIOK PERMIT FOR 

CO>l\lERCI.-\I. BRO.\DCAST STATION 

l l1fr l i i i  applicorioii h a i  h w n  i u b n u i t x l  w t h w t  3 fcs. inAcate ieainn for fee exemption (see 47 C F R Section I I I I?) 

\UTE: I n  addinon to the  i i i lorii iation callcd lor in  I h i j  section, an explanatory exhibit providing full particulars must 
be subniitred lor each questiun fur  nhic l i  a "hu" response i s  p rmided .  

Section I 1  -Legal 
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